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The Louisiana Board of Ethics (“Board”), at ‘lv £t 8@‘20&29 meeting, considered your request
for an advisory opinion as to whether t@\ eﬁf @ovemmental Ethics (“Code”) would
prohibit you from accepting a part- tln&&) %Q}?lqﬁ»‘w@ﬁ HYDRIK Wetlands Consultants, LLC
(“HYDRIK”) while maintaining @?n bezti@nt with the Enforcement Section of the
Louisiana Department of Natural soyfce@% “DNR”) - Office of Coastal Management
(“OCM?”) - Interagency Affairs & P&eld%e\(ﬁces Division (“TAFSD”).
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DNR/OCM regulates thg‘@f@smma Coastal Zone boundary and certain activities that take
place within it, in accqﬁi\a‘gee gd‘tah the federally approved Louisiana Coastal Zone Management
Program that was. es%abhsh\eél by Louisiana’s State and Local Coastal Resources Management
Act of 1978, L@K&MQ’E 14.21, et seq. (“SLCRMA”). The SLCRMA charged DNR/OCM to
implement the I\.gz»ulgﬁlna Coastal Resources Program (“LCRP”). Specifically, DNR/OCM
regulates actvﬁu@\{hat occur in wetlands, as well as in other habitats when those activities
would hav&a ﬁgmﬁcant impact on the “coastal resources” and “coastal waters” of the state,
1nclud1@ b@t‘not limited to beaches, dunes, barrier islands, cheniers, and salt domes. OCM is
hs@d ‘of two (2) divisions: the Permits/Mitigation Division and the Interagency Affairs &
F1§@ Services Division. Interagency Affairs & Field Services Division contains the

Enforcement Section and Field Services Section.

\\—,’ ﬁCTS PROVIDED

You have been employed in the Enforcement Section of the DNR/OCM/IAFSD for the last
twelve (12) years and are currently a Coastal Resource Scientist IV on a full-time basis.
Enforcement authority includes ensuring monitoring of permitted activities and compliance
with the mitigation requirement and the terms and conditions of Coastal Use Permits; issuing
administrative penalties and Cease and Desist Orders; contributions to the coastal resources
fund; restoration of the impacted area to preconstruction conditions; and/or, cost of mitigation
or restoration via civil or criminal court proceedings. Your duties include: 1) reviewing
possible unauthorized activities performed without a Coastal Use Permit (“CUP”) or in
violation of an existing permit; 2) bringing the violator into compliance with the LCRP; 3)
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reviewing after-the-fact applications; 4) assisting applicants with completion of the application
and issuance of the permit; and, 5) coordinating with the United States Army Corps of
Engineering (“USACE”), Louisiana Wildlife and Fisheries, and the State Lands Office to

complete after-the-fact CUP applications and mitigation requirements as necessary. A@%

The Field Services Section of the IAFSD is charged with biological assessments %mposed
activities and monitoring both permitted activities and unauthorized act1v1tke‘s\ \%e field
services section is responsible for all biological field investigations gﬁd cénforcement
monitoring activities within the Louisiana Coastal Zone to ensure @‘5 @al tain compliance
with the SLCRMA. Investigations and assessments are performe&%%te%aéﬁate and document
any possible direct and significant impacts to coastal waters: agd‘ Qg@wde alternatives for
avoidance with minimization of impacts to wetland and g%a%ﬁ] @%ources associated with
activities within the coastal zone. Surveillance act1v1t1e§4?re\~per;ﬁo“fmed to document potential
permitted or unpermitted violations of the LCRR)V&@QKJ{Be Louisiana Coastal Zone.
Biological assessments are performed to dOC@eQbhu@\bx@posed permits for authorization as
well as monitoring mitigation and completetd S.ﬂ?/lm%s f@r compliance with permit conditions.
Any issues discovered during the Flel@ g&‘ ce%\’@Pomtormg and investigations related to

unauthorized activities or activities eghngﬂ’sg&d permits are referred to the Enforcement
Section. DA £ o0

QQ \\; Qé

You are interested in part-time e{ﬁp\fgwne@‘f with HYDRIK. HYDRIK specializes in wetland
delineation and permitting, ﬂg@% epnt{@ and management, and GIS mapping. Because of its
experience with the U.S. E\nﬁ{@m@ﬁtal Protection Agency and USACE, HYDRIK is retained
by industrial, commerqgﬂ L&S‘ldgﬁtlal development and oil and gas exploration companies to
assist with the com 1@30@ ofdhe companies’ projects. 95% of HYDRIK’s work is outside of
the coastal zone ad. is; the?efore exempt from CUP requirements. Although the remaining
5% of HYDR&FS’ Q\\%vggfé\ls subject to CUP requirements, you do not participate in matters
related to HYDRﬁKJ-h the Enforcement Section of the DNR/OCM/IAFSD.

@ \
Your posm\l&n \@ﬁh HYDRIK would be as Project Manager, where one of your primary duties

would QQHS@ of coordinating with the USACE concerning 404/10 permit approvals while
prow&n the Senior Project Manager regular status updates. The Clean Water Act, 33 U.S.C.

§1251 et seq., establishes the basic structure for regulating discharges of pollutants into the
waters of the United States and regulating quality standards for surface waters. Section 404 of
the Clean Water Act prohibits the discharge of dredged or fill material into waters of the United
States without a permit from the USACE. The USACE determines their regulatory jurisdiction
over wetlands under the authority of Section 404 of the Clean Water Act, as overseen by the
Environmental Protection Agency. 404/10 permits, issued by the USACE, protect the aquatic
environment, while ensuring regulatory program efficiency and ensure fair, reasonable and
timely decisions are made about activities that would result in a discharge of dredge or fill
material into waters of the United States, including special aquatic sites such as wetlands.

Your other Project Manager duties would include: 1) coordinating frequently with the Senior
Project Manager to assist in estimating milestones during the application process and reporting
back on estimated times to reach public notice; 2) overseeing pre-notice application
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modifications that may need to be submitted by the office; 3) coordinating with Louisiana
Department of Environmental Quality to obtain Water Quality Certification approval; 4)
communicating with the USACE in order to obtain post-notice comments within a timely
manner; 5) addressing needs and alternatives and responding to the USACE and Jarivate
comments post notice; and, 6) coordinating with the project engineer to obtain se@er tie-in
approvals for DEQ and plat/ drainage approval for the USACE leading to USAC@sguance of

\ \
a mitigation letter. & &

Additionally, you would be consulted to ensure completeness of g&it d%ayﬁlgs and initial
applications prepared by HYDRIK office staff members prior to fqé&g&%uh{ﬁllttal to the Senior
Project Manager. Other office staff members would submit thbé”aBp\T cation. From this point,
you would coordinate with USACE staff on any revisions ub&d@ﬂ t@%omplete the application
and expedite the path to final approval. You would corgﬁn@mcgf% regularly with the Senior
Project Manager to discuss any project changes, mlnlx[nza@n@’ptlons and general approaches
to addressing the particular project’s needs, a@er@ﬁv@, Q‘Bﬂectlves responses, etc. Once the
mitigation letter is issued by the USA N S§h1qb°PrOJect Manager will take over to
coordinate mitigation. Once mltlgaa 0@?‘ ,Qa?d@Qyou would then be responsible for
communicating with the USACE anQ t.to as%ns;giﬁl expediting the draft permit issuance.

The Senior Project Manager Wouldﬂhan@ﬂ‘e tk?eo 5% of HYDRIK’s work that falls within the
Coastal Zone. You would no{\\b Fes s1ble for handling any applications for permits
submitted to the Permlts/Mlgg'*at\lgn Division of the DNR/OCM. You would also not be
responsible for handling a@?n@;\te{@%hat fall under the jurisdiction of the Enforcement Section
of the DNIUOCM/IAF%D = _&

N ‘7"&'@0\ 32‘0\ LAwW
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-
La. R.S. 42: nﬁé@(@ﬁ’\) defines “agency” to mean a department, office, division, agency,

commission, b\%é?d £ommittee, or other organizational unit of a governmental entity. “Agency

of the publl\gf‘szérev@lt and “his agency” when used in reference to the agency of a public servant
shall meaﬂ f“\publlc servants in the twenty principal departments of the executive branch of

state goveMment the office in which such public servant carries out his primary

re&pbns;ﬁb ilities.

La. R.S. 42:1102(18)(a) defines “public employee” to mean anyone, whether compensated or not,
who is (1) an administrative officer or official of a governmental entity who is not filling an elective
office; (i1) appointed by any elected official when acting in an official capacity, and the
appointment is to a post or position wherein the appointee is to serve the governmental entity or
an agency thereof, either as a member of an agency, or as an employee thereof; (iii) engaged in the
performance of a governmental function; (iv) under the supervision or authority of an elected

official or another employee of the governmental entity.

La. R.S. 42:1111A prohibits a public employee from receiving anything of economic value, other
than compensation and benefits from the governmental entity to which he is duly entitled, for the

performance of the duties and responsibilities of his office or position.
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La. R.S. 42:1111C(1)(a) prohibits a public servant from receiving any thing of economic value
for any service, the subject matter of which is devoted substantially to the responsibilities,
programs, or operations of the agency of the public servant and in which the public servant has

participated. &

La. R.S. 42:1111(C)(2)(d) provides that no public servant and no legal entity 1I\§$§k§:h the
public servant exercises control or owns an interest in excess of twenty-ﬁvg'\@egc%\nt, shall
receive any thing of economic value for or in consideration of services r@?agm‘gd, or to be
rendered, to or for any person during his public service unless suc}@%}é{i%g}i’re: (d) Neither
performed for nor compensated by any person or from any officer, d r%&%gﬁ\gent, or employee
of such person, if such public servant knows or reasonably shéﬁldskﬁgz? that such person has
or is seeking to obtain contractual or other business or ﬁna{g%laé%l\@}“ionships with the public
servant's agency; conducts operations or activities ggh\lqh\a\{@ regulated by the public
employee’s agency; or has substantial economic inte@%&@ ;@hymay be substantially affected
by the performance or nonperformance of thécgzug&l&ig\m“ﬁol@?ee’s official duty.

Rarvsis

K O :,Q)

As a Coastal Resource Scientist IV_igpthesEnforeement Section with DNR/OCM/IAFSD, you
are a public employee under La. R. 6& ;]_sl’b%ff 8)(a). Your agency is defined as the office in
which you carry out your primar&@re@%&&?‘bilities, if you serve one (1) of the twenty (20)
principal departments of the@fp‘(ﬁ?i@ﬁ‘a\l State executive branch, pursuant to La. R.S.
42:1102(2)(a)(i). Within D%R,;ﬁﬁ\gﬁrry out your primary responsibilities specifically in the
Enforcement Section of t@m@M/IAFSD. Accordingly, your agency is the Enforcement
Section of the DNR/ \6?&4\/1?\&1;-\8@, as it 1s the office in which you carry out your primary duties
as a Coastal Reso¥®€ _U%soig@ist IV.

IR

La. R.S.42:1 l&\?C.(cﬂ(@)“prohibits a public servant from receiving any thing of economic value
for any servic\ggoﬁwxgﬁubject matter of which is devoted substantially to the responsibilities,
programs, Q{“Spﬁ%tions of the agency of the public servant and in which the public servant has
participatéﬁ. gYSbur anticipated position as Project Manager is not a service, of which the subject
matte\l;gfs& \g}gﬁstantially devoted to the responsibilities, programs, or operations of your agency,
the~Enforcement Section of the DNR/OCM/IAFSD. The DNR/OCM/IAFSD Enforcement
Section handles enforcement determinations and actions, as well as permitting matters that
emanate from those actions that fall within the jurisdiction of the Louisiana Coastal Zone
Management Program established by SLCRM. As a HYDRIK Project Manager, your duties
and responsibilities would involve applying for and obtaining 404/10 permits from the USACE
and not enforcement matters. Moreover, 95% of HYDRIK’s work is subject to federal
jurisdiction under Section 404 of the Clean Water Act (USACE) and not Louisiana’s
SLCRM/LCRP. Additionally, your anticipated position as Project Manager is not a service in
which you have participated as a public servant. In the DNR/OCM/TAFSD Enforcement
Section, you were not involved in the USACE regulated 404/10 permitting process.
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La. R.S. 42:1111(C)(2)(d) prohibits a public servant from receiving any thing of economic
value for or in consideration of services rendered, or to be rendered, to or for any person during
his public service unless such services are neither performed for nor compensated by any
person or from any officer, director, agent, or employee of such person, if such public gervant
knows or reasonably should know that such person ... conducts operations or actwu@s\ which
are regulated by the public employee’s agency. Whlle the DNR/OCM/IAFSD {&ﬁgycement
Section handles enforcement matters, it does not regulate the 5% of HYDRIK@na&&rs that are
within the LCRP jurisdiction on a regular basis. Those matters areﬂﬁe%ﬁate@%y the Field
Services Section, who monitors and assesses activities to ensure G@ﬂg@hﬂ@@ with the LRCP
and issued CUP permits. Compliance with the LCRP and st,l‘Pe zésueﬂ CUP permits are
monitored and investigated by the Field Services Section. O%ww @I@tlvmes are found to be
conducted outside the perimeters of issued CUP pertm?s ﬂffe \they then referred to the
Enforcement Section. &ﬁ J

Qa &@f' by t@\Fleld Services Section as being
. &%@iﬁ @ermlts those activities will then by
Gﬂl@b your agency. In that event, you would
be prohibited from receiving a thin c@nomlcﬁ“alue for services rendered to HYDRIK as a
part-time employee. Currently, H H@’\dq%s not have any enforcement actions pending;
therefore, you would not be prohlg' dﬁ‘or&&aeceptmg the part-time Project Manager position

with HYDRIK at this time. %\ &\*
Q \'v’
@prohlblt you from working for HYDRIK during the same

Therefore, should HYDRIK’s activities be
noncompliant with the LCRP and HYD
transferred for regulation by the Enfor

In addition, La. R.S. 42: lll&
hours you work for DN&@ &" ,;:
5\' Q.’\ 0\
&% _y \\eg CONCLUSION
The Board corfc\?udéd,\@‘ﬁd instructed me to inform you, that based on the facts presented, the
Code does no Cﬁr@‘"bn you from accepting part-time employment with HYDRIK while
remaining a%ﬁft -%?me employee of the Enforcement Section of the DNR/OCM/IAFSD as long
as HYDM‘K@S no current issues pending within the Enforcement Section; and, as longs as
you a{f}\n t’«vvorkmg for HYDRIK during the same hours you are working for DNR. The Board

advisessyou to seek another advisory opinion should this fact change.

This advisory opinion is based solely on the facts as set forth herein. Changes to the facts as
presented may result in a different application of the provisions of the Louisiana Code of
Governmental Ethics. The Board issues no opinion as to past conduct or as to laws other than
the Louisiana Code of Governmental Ethics, the Campaign Finance Disclosure Act, the
Lobbyist Disclosure Act, and the conflict of interest provisions contained in the Louisiana
Gaming Control Law. If you have any questions, please contact me at (800) 842-6630 or (225)
219-5600.
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Sincerely,

LOUISIANA BOARD OF ETHICS
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